Transnational Cooperation and National Legislation.
The Case of German Stem Cell Laws
Though it is a commonplace of research politics that scientific progress profits immensely from transnational cooperation, researcher are still facing a lot of practical, cultural and legal obstacles when crossing national borders. In order to provide some material for a starting point of a discussion on some of the legal boundaries transnational stem cell research are facing I would like to provide some information on the current German legislation. I will start with a short overview on the current relevant legislation, point out some questions it provokes and will finally touch upon the question of whether or not it might be preferable to revise national laws in order to meet challenges stemming from transnational cooperation and legal diversity or to aim at legislative harmonisation directly.
The German Embryo Protection Act (ESchG) of 1991 prohibits all forms of research on human embryos in vitro that are required for purposes other than for their own preservation. Thus German scientists cannot create ES cells for research; neither can they clone human embryos for research purposes. They can, however, work abroad or undertake research on imported ES cell lines.
 According to the Penal Code
 ordering stem cell lines abroad does not result in prosecution either. Incitement to commit an offence would come into consideration only if the cells had been created upon the order of the German researchers. Criminal liability for aiding and abetting by psychological means, which is possible in conjunction with a principal offence not punishable abroad, cannot be incurred here since it would have to be proved that the Germans, by their order, exerted an influence on the production. Since January 2002 these regulations have been complemented by the Law on Stem Cell Research (StZG). According to this law the import and use of embryonic stem cells are prohibited on principle but it allows some exceptions if

· the lines were extracted from surplus embryos from in vitro fertilisations in the country of origin before 1 January 2002,

· the persons entitled to disposal under the law of the country of origin have properly consented to the extraction of stem cells,

· no remuneration or benefit in kind has been granted,

· no other regulations, especially those of the ESchG, are violated.

Furthermore research projects dealing with these ES cells are only to be permitted on a case by case basis by the administration in charge
· if they “serve high-ranking research objectives in association with the progress of scientific understanding within the framework of basic research or with the extension of medical knowledge when developing diagnostic, prophylactic or therapeutic techniques to be applied on human beings”
 
· if the questions posed have already been provisionally answered as far as possible by using animal cells or animal embryos, and

· if no equivalent results can be expected from research on anything other than embryonic stem cells.

In the meantime the import of human ES cell lines has been permitted in more then ten cases. However, though these provisions aimed at providing a compromise acceptable to both advocates and opponents of stem cell research, the debate still seems to be far from being settled and rather harsh words have been exchanged since. For example, then German Chancellor Gerhard Schroeder in an interview given in June 2005 stated that Germany “must not uncouple (itself) from progress in international research in biological and genetic technology” but needs to ease its stem cell related laws. Others, like the Green party parliamentarian Volker Beck, reacted to this position by calling the use of embryos for ES cell research “veiled cannibalism”, and claimed that it must remain banned. In the other words, some assert, the StZG is not going far enough, others assert that it is unnecessarily strict compared to laws of other countries and to European standards. The proposed Seventh EU Research Framework Programme 2007-2013 (FP7), like its predecessor, states that EU scientists should be allowed to use left-over IVF embryos for ES cell research purposes.
Indeed the regulations seem to be susceptible to some practical as well as ethical pitfalls. Researchers point out the fact that it was as late as 2003 that a team first managed to culture human stem cells without using extracts from mouse cells, and, only these later stem cells are likely to become relevant for therapeutic purposes as they are not at risk of having been contaminated with mouse viruses. German researchers, however, must not use them because they were not produced before the deadline laid down in the StZG. In addition to this practical problem and the fact that the validity of many arguments against research on human ES cells are still controversial, the StZG seems to be adding to the problem rather than helping to solve it as it seems to be applying a double standard. On the one hand it permits the import of ES cells lines as long as they are produced under certain conditions, on the other hand, however, it does not permit their production in Germany – in spite of the fact that this would allow an even better control of whether or not the required standards are actually met. It is mainly due to this distinction that the StZG has even been accused of being an expression of a new kind of nationalism, as it seems to be claiming: “no German embryos for research purposes but let’s take care of the corresponding moral issues”. Against this reproach it has been stated that there are no left-over embryos in Germany since the ESchG prohibits generating and transferring more than three embryos within one cycle. The validity of this assertion can be doubted, however, since the fertilised oocyte in the pronuclear stage can be stored for further use in later cycles. In Germany, more than 100,000 surplus oocytes after penetration of the sperm, but before dissolution of the nuclear membrane (i.e. pronuclear stage embryos) are in storage, which could be used to derive ES cells.

Nevertheless one might still argue that there may be convincing reasons for the solution the German legislators opted for. Obviously a distinction between embryonic lives of different countries is unacceptable if their protection is claimed due to a general respect for any early human life; however, if the distinction is made due to cultural-specific moral sensibilities of some nations the case might be different. One needs to discuss whether or not specific kinds of moral sensibilities are (1) really as common as assumed and (2) whether theses sensibilities provide sufficient reason for restricting the constitutionally granted freedom of scientific research. Regarding the first point, it seems that German citizens are at some variance with each other: According to a recent survey 40.6 % of them are in favour of easing the current rules, while 28 % are opposed to such a move and the rest are undecided. Regarding the second point, moral sensibilities need to be weighed against an often pressing need for therapies that, perhaps, cannot be developed otherwise – and also this ‘perhaps’ needs to be taken into account since it is not possible yet to predict the outcome of ES cell research at the time being. In the short term, the moral foundation of any kind of legislation, (irrespective of whether it aims at a national, supranational or international level) and thus the self-understanding of modern societies, might indeed need to be revised because of the facts of transnational cooperation. However, for many people who suffer from not yet treatable or not sufficiently treatable diseases, the clock is ticking. And since there is no consensus in sight when it comes to questions of the moral status of human embryos and related topics a suitable dissensus-management might be all one can ask for. If the choice needs to be made between either a global and complete ban on embryonic stem cell research in general, isolated national solutions or a solution like the current one, that allows cooperation in spite of differing national solutions the latter option seems to be preferable though it contains some weaknesses.
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� According to sections 2 and 6 of the ESchG a German researcher collaboratively working on the extraction of stem cells abroad does not incur criminal liability if the action is not punishable there; see also: section 7, para. 2 of the Penal Code.


� Section 9, para. 2. 2


� StZG, s. 4 para. 2, providing a statutory definition in nos. 1 and 2.


� StZG, s. 5 no. 1.


� StZG, s. 5 no. 2.





